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Before the
FEDERAL COMMOHICATIONS COMMISSION

Washington, D.C. 20554

and

In re

Implementation of Section 309(j)
of the Communications Act
Competitive Bidding

ii'; ~:CEIVED
- 71995 -\::.

~~~
No. 94-131

DOCKET FILE COpy ORIGINAL

MM Docket

PP Docket No. 93-25~

)
)

Allendaent of Parts 21 and 74 of )
the Co..iasion's Rules with Regard)
to Filing Procedures in the )
Multipoint Distribution Service )
and in the Instructional )
Television Fixed Service )

)
)
)
)
)
)

To: The Commission

The Rural Wireless Cable Coalition ("RWCC"), by its attorney

and pursuant to Section 1.415 of the Rules of the Federal

CODRunications COIIIIIlission ("FCC" or "COJIIIIlission"), hereby submits

the following reply comaents with respect to the Notice of Proposed

Rule Making ("NPRM") issued in connection with the above-captioned

proceeding.

As noted in its initial comments, RWCC is a group of rural

telephone companies which, either directly or through subsidiaries

or affiliates, operate or seek to operate wireless cable systems

within their own service areas, where off-air and wired cable

television service is scarce. Due to the long-standing absence of

multichannel entertainment and educational video programming in

many sparsely populated areas in the United States, RWCC's member

companies have asked the FCC to amend its MOS/MHOS rules to
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facilitate near-term construction of wireless cable systems by

rural telephone c08Panies. Specifically, RWCC asked the FCC to

either exempt all "qualifying rural telephone companies tt ("ORTes")

from the competitive bidding process or award QRTCs bidding

preferences, including tax certificates, bidding credits and the

right to make instal1Blent payments on auction bids. RWCC CODlBlents

at 5-8.

I. QUALIFYI" "'L~ em.AllIBS SlmULD BE GIVD D
"OPBRI.!'OR1S PBPDBIICB" RBCaRDLBSS OF 'lIIE ....a OF
CIIAJOIBLS CURRJDrrLY ACCUImLA'l'BD.

The larger wireless cable operators who have filed cc..ents in

this proceeding have focused on whether and how the FCC should

award its proposed "operator's preference," which would exclude

from the FCC's first filing window any entity which has not

licensed, leased, and/or filed for an arbitrary number of MDS, MHDS

and/or ITFS channels. See, ~, COII8ents of Wireless Cable

Association International, Inc. ( "WCAI" ) at 25-33; Comments of

Heartland Wireless Ca-unications, Inc. ("Heartland") at 6-8

Comments of CAl Wireless Cable Systems, Inc. ( "CAl" ) at 3-4;

Comments of The Coalition of Wireless Cable Operators ("CWCO tt
) at

13-15. The result of these proposals would be that the provision

of wireless cable service to completely unserved rural areas would

be sacrificed for an indefinite period in favor of allowing the

largest players to "fill out ll their systems in already well-served

urban areas.

RWCC does not have any objection to a window filing procedure
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that enables existing operators (urban or rural) to coaplete

construction of their systems and cOllllleJlce or expand service as

quickly as possible. It does, however, strongly object to any type

of operator's preference that ignores the pressing need for

wireless cable service in areas where no wired cable service does

or will exist. While fostering competition to wired cable systems

is a laudable and necessary objective, RWCC submits that this

proceeding must be guided by the overriding objective of all FCC

rulemakings, naaely "to make available, so far as possible, to all

the people of the United States a rapid, efficient, Nation-wide,

and world-wide wire and radio comaunications service .

Hence, it is overall service to the public, and not merely

"competition," which the FCC must consider when crafting its new

HOS/HMOS processing rules.

For this reason, RWCC urges the FCC to allow QRTCs to

participate in any initial filing window established for the

benefit of existing operators regardless of whether the QRTC has

accumulated any channels at the time the initial filing window

opens. Accordingly, prior to the auction, the FCC should review

the submissions made by rural telephone companies and make a

determination as to whether the rural telephone company qualifies

as a QRTC. 2 If a rural telephone company qualifies as a QRTC, it

as amended § 1, 47 U.S.C. §1 C~ications Act of 1934,
(1993) (emphasis added).

2 To qualify as a QRTC, a rural telephone company must
serve fewer than 10,000 access lines and aqree to an expedited
construction schedule (~, nine months).
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should be permitted to carve out its service area and obtain

licenses for the necessary channels without having to go through

the competitive bidding process. 3 This proposal will allow RWCC's

member companies and other ORTCs to immediately apply for vacant

MDS or HMOS channels, construct wireless cable systems and thereby

provide multichannel video programming service for the first time

to their rural customers. 4 Further, since the areas served by

RWCC's member companies are distant from the more populated areas

served by existing operators, it is unlikely that allowing RWCC's

member companies to participate in the first filing window will

create any technical impediment to the buildout of larger urban

wireless cable systems.

The need for the FCC to provide relief to rural areas as

described above is exemplified by the current plight of RveC' s

member companies. By way of example, one of RveC' s member

companies, Leaco Rural Telephone Cooperative, Inc. ("Leaco"),

As reco-.ended in RWCC's initial ~eDts, the FCC should
give expedited consideration to "long form" MDS/MMDS applications
for frequencies in rural areas where the applicant agrees to an
accelerated construction schedule and has paid its entire spectrum
fee upfront. RveC Comments at 10-11.

3 As already noted by R'WCC, cOBlPetitive bidding is of
little or no value in awarding NOS and NMOS frequencies in areas
served exclusively by rural telephone ca.panies who are the only
entities ready, willing and able to provide wireless cable service.
RWCC Coaaents at 5. Prior to the auction, the FCC would announce
to all potential bidders that the geographic area proposed by the
ORTC will be excluded froa the auction. Ca-petitive bidding would
then take place with the bidders' knowledge of the excluded area.
Id. at 7. After bidding is over, the Commission would determine
the average per MHz Per POP price paid by the winning bidders for
the spectrum ( in IlUcb the same manner that the Ca.aission
determined the price to be paid by the broadband PeS pioneers'
preference licensees) and obtain payment from the ORTC. Id .

•
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provides telephone service to 900 subscribers spread out over a

4,500 square mile area covering southeastern New Mexico and a

portion of west Texas ( i •e., 0.2 customers per square mile).

Similarly, Central Texas Wireless TV, Inc.' s ("C'Nn
) parent company

provides telephone service to 3,691 subscribers spread out over a

2,963 square mile area in central Texas (i.e., 1.24 customers per

square mile). Adalls Te1com, s parent coapany provides telephone

service to 4,026 subscribers over a 676 square mile area in west

central Illinois (i.e., 6.0 subscribers per square mile). Valley

Telecommunications' parent company provides telephone service to

3,680 subscribers over a 7,477 square mile area in southern Arizona

(i.e., .49 subscribers per square mile). Delhi Telephone Company

provides telephone service to 4,600 subscribers over a 235 square

mile area in upstate New York (i.e., 19.6 subscribers Per square

mile). This low custoaer density effectively eliminates the

possibility of an unaffiliated entity providing wired or wireless

cable service in the rural telephone company r S service area. Yet

the sort of "operator's preference" currently proposed by many

operators in this proceeding would require those living in rural

America to wait even longer for service while operators in already

adequately served areas are permitted to file for additional

channels.

RWCC r s DleIBber ca.panies are exactly the types of entities

which the FCC intends to reward via the operator's preference,

i.e., those entities that are most in need of channels and most
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serious about constructing and building wireless cable Systems. 5

As demonstrated above and in RWCC' s initial co-.mts, RWCC' s member

companies are the only entities ready, willing and able to provide

wireless cable service within their respective service areas.

Consistent with the congressional mandate for the FCC to award

licenses for new technologies in a manner that "promotes the

developaent and rapid deployment of new technologies, products, and

services for the benefit of the public, including those residing in

rural areas, without administrative or judicial delays u,6 RWCC's

member companies should be provided an opportunity to offer

wireless cable service to their customers as soon as possible,

irrespective of any preferential rights which the FCC may award to

wireless cable operators in more populated areas.

II. '!lIE FCC SImULD ADOPr .... AE :RSA8 AS '!lIE Q8OOR&PIIIC
LIa-BIIfG .ABAS .AJII) .-x7 GBOGRAPBIC PARrI7:rc.IIIG
aili.BEN WIBIIIG BIDDBRS AlII) RURAL HLilPBOIIB COIIPAJlIiIS.

RWCC encourages the Commission to adopt the proposed MSA/RSA

geographic licensing approach. Many of the cOBlBenters are opposed

to the adoption of large geographic areas as a means of awarding

licenses because of potential expansion and interference to

5 Rural telephone cOllPanies have a long history of
providing teleca-unications services to their subscribers. Hence,
the FCC need not be concerned that rural telephone coapanies,
unlike many others under the FCC's current MDS/MMDS processing
system, will file speculative applications solely for the purpose
of IIgree1l8l8iling" a legitimate operator who wishes to provide
service to the public.

6 omnibus Budget Reconciliation Act of 1994, Section
309(j)(3) (emphasis added).
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existing syst8lllS. 7 RWCC, believes the MSA/RSA approach will ensure

the quick deployment of wireless cable service to all parts of the

country, including rural areas. By grouping the filing windows

according to specific geographic areas rather than by the area

selected by the applicant, the Commission will be able to more

rapidly process applications. Determining mutual exclusivity in

the absence of defined geographic would not only delay the awarding

of licenses, but would also require the FCC to expend an inordinate

amount of CODmlission resources to determine which applicants should

be placed in which auctions. The resulting potential for

application "daisy chains 'I would significantly delay the

Commission's application processing and auction bidding procedures

which in turn would delay service to the public. For example,

there is likely to be many situations where Applicant A is mutually

exclusive with Applicant B and Applicant B is mutually exclusive

with Applicant C, but where Applicant A and Applicant C are not

mutually exclusive. Would all three applicants be placed in the

same auction? What if applicant C is also mutually exclusive with

Applicant D? The result may be that a significant number

applicants could be placed in the SalBe auction. On the other hand,

using a geographic licensing approach based on the cellular radio

and IVDS models would el iminate the delay associated with having no

geographic restrictions.

As discussed in Section I above, RWCC supports the exemption

7 See Co_ents of CWCO at 5-6; Ca-ents of WCAI at 34-41; and
Commenti()f Heartland at 5-6.
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of QRTCs from the bidding process. If, however, the Ca-ission

elects not to adopt RWCC's proposed bidding exemption for QRTCs,

RWCC once again requests that the FCC permit winning QRTC bidders

to partition their markets in compliance with all relevant FCC

legal and technical rules. See RWCC C~ents at 10. In this

regard, it is important to note that the technical limitations of

wireless cable service may in certain instances preclude a single

operator from providing service over extreJM!ly large geoqraphic

areas, and that rural areas are traditionally left stranded without

service. To prevent rural areas from remaining unserved, RWCC

implores the Co_ission to permit geographic partitioning in

compliance with all relevant FCC legal and technical rules. In

this regard RWCC reminds the Commission that the rapid deployment

of cellular service throughout Rural Service Areas is partly

attributable to the partitioning of markets among rural telephone

companies.

To the extent that the FCC elects not to adopt an MSA/RSA

approach for processing MDS/MMDS applications, RWCC supports the

comaents filed by Hardin and Associates, Inc., in which Hardin

recommends, inter alia, that the FCC establish a national window

filing system similar to that for low power television. Comments

of Hardin and Associates, Inc. at 7-9. Provided that rural

telephone companies are permitted to participate in any initial

window established for existing operators, RWCC believes that

Hardin's recommendations properly account for the technical reality

of wireless cable service and, if adopted, will expedite the review
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of MOS/HMOS applications without compromising the FCC's need for

full and complete application information.

III. CONCLUSION

In sum, RWCC commends the FCC for taking measures that will

expedite the wireless cable application process and thereby

facilitate near-term construction of wireless cable systems,

especially in rural areas which currently have no other source of

JIlUltichannel video programming service. RWCC submits, however,

that the FCC will best serve the public interest by adopting rules

that facilitate both competition to wired cable systems in larger

markets and the near-term provision of wireless cable service to

subscribers in rural areas. Hence, RWCC urges the FCC to adopt

rules that will allow rural telephone cOJDPanies an iDllBediate,

meaningful opportunity to provide wireless cable service to their

customers, and thereby offer to rural America the wide array of

one-way and interactive voice, video and data services which are or

will soon be offered in urban markets.

Respectfully subaitted,

t'IIB RURAL WIRELESS CABLE COALIi'IOIf

By:

Law Offices of Caressa D. Bennet
1831 Ontario Place, N.W.
Suite 200
Washington D.C. 20009
(202) 319-7667

February 7, 1995
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Bennet, certify that a copy of the foregoing Reply Comments of
Rural Wireless Cable Coalition in MM Docket No. 94-131 PP Docket
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Gardner, Carton and Douglas
1301 K Street, NW
Suite 900, East Tower
Washington, DC 20006

Commissioner Andrew C. Barrett
Federal Communications Commission
1919 M Street, NW
Room 826-0103
Washington, DC 20554

International Transcription Service
2100 M Street, NW
Suite 140
Washington, DC 20037
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Federal Communications Commission
1919 M Street, NW
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Washington, DC 20554
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John W. Beck, Esq.
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Washington, DC 20036

Edwin N. Lavergne, Esq.
Darren L. Nunn, Esq.
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, NW
Washington, DC 20036

Robert J. Rini, Esq.
Rini & Coran, P.C.
1350 Connecticut Avenue, NW
Suite 900
Washington, DC 20036



Gerald Stevens-Kittner, Esq.
Arter & Hadden
1801 K Street, NW
Suite 400K
Washington, DC 20006

David Cosson, Esq.
L. Marie Guillory, Esq.
National Telephone Cooperative
Association

2626 Pennsylvania Avenue, NW
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Stuart Polikoff, Esq.
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